
DOCKET NO.: FST-CV-15-5014808-5 SUPERIOR COURT

WILLIAM A. LOMAS JUDICIAL DISTRICT OF
STAMFORDAIORWALK

Plaintiff,

AT STAMFORD

PARTNER WEALTH MANAGEMENT, LLC,
KEVIN G, BURNS, JAMES PRATT-HEANEY,
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AUGUST 22,2076
Defendants.

PLAINTIFF'S OBJECTION AND MEMORANDUM IN OPPOSITION TO
DEFEND ' MOTION FOR A ORDER

I. INTRODU

Plaintiff, William A. Lomas ("Lomas") objects to Defendants' Motion for a Protective

OrderPursuantto Practice Book $$ 13-4(bX3) and 13-5 (Dkt. No. 174.00) (the "Motion")' The

Motion attempts to create a controversy where none exists. Accordingly, there is no justiciable

dispute for this Court to decide, Fufiher, despite Defendants' unprecedented attempt to replace

our Connecticut rules of experl discovery with Fed. R. Civ. P. 26(bX4)(B) and (C), there is no

reason to do so. Practice Book $ 13-4(bX3) is clear on its face, it applies equally to all parties,

and "harmonizing" it with the Federal Rules is uncalled for because the Connecticut rule is

unequivocally different from the federal rule. Accordingly, the Motion should be denied'

II. ARGUMENT

A. There is No Justiciable Dispute for Adjudication.

For an issue to be justiciable an actual controversy must exist requiring the Court's

determination. Pamela B. v. Ment,244 Conn.296,323,709 A.2d 1089 (1998). The Court is not

a vehicle to obtain advisory judicial opinions on points of law. Id.; see also Cumberlønd Farms,

)
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)
)
)
)
)
)
)
)
)
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Inc. v. Groton,46 Conn. App. 574,5I7,699 A.2d 310 (1997X"Our Supreme Court has

consistently held that our courts may not render advisory opinions.,., Such an opinion is one of

advice and not of judgment as there are no parties whose rights are adjudicated, and it is not

binding on anyone.... Because courts are established to resolve actual controversies, before a

claimed controversy is entitled to a resolution on the merits it must be justiciable.")

Here, an advisory opinion is precisely what Defendants seek. See Motion, p'l

("Defendants are entitled to know - in advønce of causing such work-product to be created -

whether or not such work-product is protected from discovery in Connecticut's courts"

(emphasis added)), p. 2 ("Defendants should not have to wait until after they have caused such

work-product to come into existence to find out whether Connecticut affords protection to such

work product."), p.3 ("Some of these discovery requests unquestionably seeks (sic) materials that

- d they were cuasecl to come ínto existence - would potentially be discoverable in the absence

of a clear protective order that shields such work-product" (emphasis added)), p,4 ("if such

materials were ever caused to come into existence..." and "The same concern is true of other

RFPs ... which would arguably sweep within their ambit attorney-expert communications and

draft reports were they ever to come ínto existence" (emphasis added)). Defendants want to

know in advance how a discovery dispute involving expert reports and communications will be

decided before such a dispute arises.

There is no bona frde issue for the court to resolve because the information andlor

material sought to be protected does not yet exist. There is no discovery dispute because, at this

point, there is no claim of work product. Whether there will be material subject to discovery

under $13-4(bX3) is entirely speculative, Unless and until there is a specific set of facts to

consider, this issue has no context and this Court should exercise restraint.
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B. Conn. Prac. Bk. $13-4 Is Clear, Fair and Should Not Be Swept Aside in

Favor of the Federal Rules.

Even if the Courl chooses to entertain this matter it should deny the Motion because it

seeks to supplant the Connecticut rule concerning discovery of experts with the federal rule,

which Defendants' out-of-state counsel apparently favors. But parties do not get to unilaterally

rewrite our procedural rules and there is no basis for such extraordinary relief.

Effective January 7, 2009, Practice Book $13-4 was amended to make clear that

"materials obtained, created and/or relied upon by the expert in connection with his or her

opinions" are discoverable. The commentary to the 2009 amendment stated that the revisions

were intended to "facilitate meaningful depositions of experts and discovery of the reports and

records of such experts.l' See Exhibit A, p. 18S. The commentary additionally stated,

"subsection (b) identifies specifically the content of the disclosure.,." Id. The following year,

Fed, R. Civ. P. 26(bX4XB) and(C) were amended to protect draft expert reports and

communications between counsel and experts from discovery (except in limited circumstances).

When the Practice Book section was again amended on June 24,2016 (effective January 1,

2017), the judges of the Superior Court, despite knowledge, and likely discussion, of the

amendment to Fed. R, Civ. P.26, declined to follow the federal model. Instead, relying upon

their earlier commentary that the requirements of $13-4 helped to facilitate meaningful expert

depositions, they left Connecticut's broader scope of expert discovery intact.

Contrary to Defendants'claims, the express wording of Practice Book $13-4 leaves no

room for confusion. Defendants are obligated to produce "all materials obtained, created

and/or relied upon by the expert" without regard to whether those materials were provided by

Defendants' attorney or are communications between Defendants' attorney and the expert' In

Connecticut, a party is entitled to know the extent to which an expert's opinion has been

-)
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influenced by counsel. Likewise, a party is not limited in discovery simply to those materials

that the expert says she "relied upon." To the contrary, a party is entitled to challenge that

assertion using "all materials obtained" by the expert; i.e., all materials provided by counsel.

Whether this represents a departure from the federal rule or not is irrelevant. This is the

Connecticut rule. Moreover, the predicate to the Connecticut work product rule ("Subject to the

provisions of 13-4...."), embodied in Practice Book $13-3, makes clear the intent to carve the

provisions of 13-a(bX3) from the scope of the work product rule. Thus, by the clear language of

the Connecticut work product rule it does not extend to "all materials obtained, created and/or

relied upon by the expert" under $13-4. In this regard the Connecticut work product rule at

Practice Book $13-3 is distinctly and intentionally different from the work product rule found at

26(bX3XA) and (B) of the federal rules, which contain no carve-out for materials provided to

experts.l

'Ihe recent decision in Meleney-Distassio v. Weinstein, FSTCVl36018746,20l6 WL

570048 (Conn. Super. Ct, Jan. Ig,2016)2, is admittedly difficult to reconcile with the clear

language of the Practice Book. Plaintiff submits that Meleney-Distassio should not guide the

outcome here. But contrary to Defendants' assertion at p. 7 of the Motion, Meleney is not the

only Connecticut court to have confronted this issue. See Barbierri v. Pitney Bowes, /nc., No'

FSTCV]260142215,2014 WL 6804459,at *l (Conn. Super. Ct. Oct. 17,2014) (holding that l3-

4(bX3) material is not protected by the work product doctrine and must be produced pursuant to

this subsection); Noble v. City of Norwalk, No, CV0940169965, 2012WL3870634, at *4 (Conn.

Super. Ct. Aug. 3,2012) (resolving conflict between Practice Book $ 13-4(bX3) and a litigant's

I At page 7 of the Motion Defendants argue that "the [t]hree exceptions set forth in Subsection

(Cxi)-(iii) are consistent with Practice Book $ l3-4. They do not explain how and, indeed, they

are not.

'A "opy 
of all unreported decisions cited herein is attached as Exhibit B.
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attorney/client privilege in favor of requiring disclosure and production of seventeen emails

between defendant's employee and counsel because once the employee was disclosed as an

expert, Practice Book $13-4(bX3) "mandates the disclosure of documents which have been

obtained, created andlor relied upon by the expert in connection with his or her opinions in the

case," and the attorney-client privilege was at that point waived.); Steel v. Bosse, No.

KNLCV]360185045,2014 V/L 5356704, at *1 (Conn. Super. Ct. Sept. 23,2014) (holding that

communications between expert and any attorney for the defendants or to any representative of

any law firm representing the defendants regarding service as a consultant or expert witness were

not privileged). Plaintiff submits that the clear language of $13-4(bX3) and the foregoing

authority should guide this Court.

Finally, Defendants argue that no prejudice will come to Plaintiff if Fed. R, Civ. P'

26(bX4XB) and (C) are incorporated into Connecticut practice in this case. But the absence of

prejudice to the Plaintiff is hardly a reason to deviate from the Practice Book. The issue is what

harm will come to the Defendants if they must live by the Connecticut rules. The answer is

none. Practice Book gl3-4(bX3) applies equally to all parties. If Defendants and their out-of-

state counsel are uncertain about its reach, they should consult their local counsel. But there is

no reason in the law or otherwise to deviate from the express language of the rule under the

circumstances that prevail here.

III. CONCLUSION

For the foregoing reasons, Defendants' Motion for a Protective Order, pursuant to

Practice Book $$13-4(b)3 and l3-5 (Dkt, No. 174.00),must be denied.
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THE PLAINTIFF,
WILLIAM A. LOMAS

By: /s/ Thomas J. Rechen
Thomas J. Rechen
Brittany A. Killian
McCarter & English, LLP
City Place I, 185 Asylum Street
Hartford, CT 06103
Tel.: (860) 275-6706
Fax: (860) 218-9680
Email: trechen@mccarter.com
His Attorneys

CERTIFICATE OF SERVICE

This is to certify that on August 22,2016, a copy of the foregoing was served by e-mail

and first class mail, postage prepaid, to all counsel of record as follows

Richard J. Buturla, Esq.

Mark J. Kovack, Esq.
Berchem, Moses & Devlin, P,C
75 Broad St.
Milford, CT 06460

Gerard Fox, Esq.

Edward D, Altabet, Esq.

Steven L Wallach, Esq.

Gerard Fox Law P.C,
12East49th Street, Suite 2605
New York, NY 10017

/s/Thomas J. Rechen
J RechenThomas
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RIOR COURT_PROC EDURE IN CIVIL MATTERSSec. 13-3 SUPË

tangible things otherwise discoverable under Sec-
t¡oritg-a anð prepared in anlicipation of litÌgation

or for trial by or for anothe¡ party or by or for that
other parly'é representative only upon a showing
that the pärty deefing discovery has s.ubstantial
need of the 

-malerials 
in the preparation of the

case and is unable without undue hardship to
obtain the substantial equivalent of the materials
by other means. ln ordering discovery of such
materials when the required showing has been

made, the judicial authority shall not order disclo-
sure of the'nrental impressions, conclusions, opin-
ions, or legal theories of an attorney or other
representatìve of a party concerning the litlgation.

(b) A pafi may obtain, without the showing
reQuired under this section, discovery of the par-

ty'd own statement and ol any nonprivileged state-
rirent of any other party concerning the action or
its subject matter.

(c) A party may obtain, without the showing
redrilreo' under this section, discovery of any
reiording, by film, photograph, videotape, audio-
tape or ãny-other digital or electronic.means, of

thb requesiing party ând of any recording of any
other þarty cõncerning the action or the subjec-t

mattei, thereof, including any transcript of such
recording. A party rnay obtain information identi'
fying anf such reóording and transcript, if one was
ireãteO, prior to the depositlon of the party who
is the sublect of the recording; but the person f rom

whom diécovery is sought shall not be required
to produce the recordinþ or transcript.until thirty
days after the completion of the deposition of the
pa-rty who is the subject of the recording or sixty
bavð orior to the dale the case is assigned to
cormenc" trial, whichever is earlier; except that
if a deposition of the party who is the subJect of

the reóording was not taken, the recording a¡d
transcript snál Oe produced sixty days prior to the
Cate the case is aôsigned to commence trial. ll a
recording was created within such sixty day
period, tñe recording and transcript must be pro-

buced immediately. No such recording or tran-
script is required io be identified or produced if
neither it nor any part thereof will be introdu'ced

into evidence át'trial. However, if any such
recording or part or transcript thereof ls..required.

to be idðntif¡bd or produced, all recordings and
transcripts thereof of the subject of the recording
party shall be identified and produced,. rather than
'only 

those recordings, or tran-scripts or parts

the'reof that the producing party ¡ntends to use or
introduce at trial.

(P.8. 197S-1997, Sec,219') (Amended June 29,2007'to
take etfect Jan. 1, 2008.)

Sec. 13-4. -ExPerts(al A parlv shall disclose each person who rnay

Oe'câlle'O Oú tnat party to testify as an expert wit'
ñess at triâ, anä ail docurnents that may q9

ôffered ¡n evidence ln lieu of such expert testi-
ronv. in accordance with this section. The
ré,iuírements of Section 13'15 shall apply to dis-

clo'sures made under this section.
(b) A partv shall file with the court and serue

uobn counsól a disclosure of expert witnesses
wnicfr identifies the name, address and employer
of each person who may be called by.that pqrty

to testifv as an expert witness at trial, whether
iñtough'tiut testimóny or by deposition. ln addi-

iiðn, ine disclosure 
-snall 

ínclude the following
intormation:

11) Except as provided in subdivÍsion (2) of this

subdection', the iield of expertise and the subject
malter on wnich the witness is expected to offer

expert testimony; the expert opinions to which the

wiiness is expe'cted to testify; and the substance
of ine orounds for each such expert opinion' Dis'
closurã of the inf ormation required under this sub'
section may be made by makirtg refe.rence in the

disclosure io, and contdmporanèously producing

to atl parties, a written report of the expert witness
containing such information'

(2) lf tñe witness to be disclosed hereunder
is ä'health care provider who rendered care or
tieatment to the þtaintitf, and the opinions to be

ôttereo hereundei are based upon that provide/s
care or treatment, then the disclosure obligations
under this section may be satisfied by disclosure
to the parties of the ¡iedical records and re.ports

òt suci¡ carê or treatment. A witness disclosed
unOer this subsection shall be permitted to offer
exped opinion testimony at trial as to any opinion

ås'to wfrictr fair notice 
-is 

given in the disclosed
medical records or reports' Expert testimony
régarding any opinion ás to which fair notice is

noi give-n in'thé disclosed medical records or

l."oo-tts shall not be permitted unless the opinion
is'CiscloseO in accoräance with subdivision (1) of

subsection (b) of this section.
{3) Excepif'or an expert witness who is a health

caie'provider who rendered care or treatment to
the piaintiif, or unless otherwise ordered by the
iudiðid authoritv or agreed upon by the padies'

iñe party discloéing an-expert witness shall, within

thirtv davs of such-discloiure, produce to all other
ôá,tíes âll materials obtained, created and/or
ielied upon by the expert in connection with hls

or her oþinions in the case. lf any such materials
have already been produced to the other parties

¡n tne case,'then a'list of such materials, made

with sufficient particularity that the materials can

be easity identified by the parties, shall satisfy the

J
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SUPERIOB COUFìT_P ROCEDURE IN CIVIL MATTERS Sec. 13-4

production requirement hereunder with respect to
those materials.

(4) Nothing in this section shall.prohibit any
witnäss disclósed hereunder f rom otfering nonex'
pert testimony at trial.' (c) (1) Untess otherwise ordered by lhe judicial

auin'oiity upon motion, a party may take the depo'
sition oi airy expert witness disclosed pursuant
to subsectión (b) of this section in the manner
prescribed in Section 13-26 et seg. governing
äeposition procedure generally. . Nothing- con-
taiired in su6section (b) of this section shall impair
the right of any parly from exercising that party's
riqhts under tlie rules of practice to subpoena or
rãquest production of any materials, to the extent
otherwise discoverable, in addition to those pro'
duced under subsection (b) of this section, in con-
nection with the deposition of any expeñ witness'

(21 Untess otherwise ordered by the judicial

auin'oritv for good cau$e shown, or agreed upon
bv the pârtiesltne fees and expenses of the expeñ
witnesb for ariy such deposition, excluding prepa'
ration time, shall be paid by the party or parties
taking the deposltion, Unless otherwise ordered,
the fðes and'expenses hereunder shall include
only (A) a reasoñable feè tor the time of thê wit'
neds'td attend the depositlon itself and the wlt'
ness's trdvel time to and frotn the place ol
deposition; and (B) the reasonable expenses
aéiually incurred for travel to and from the place
of depósition and lodging, if necessary' lf the par'
ties are unable to agree on the fees and expenses
due uñder this sudsection, the amount shall be

set by the jud¡cial authority, upon rnotion'
(d)-(1) A party shall file with the court a list of

all'd'oiuments or records that the party expects
to subrnit in evidence pursuant to any statute or
rule permitting admissinitity of documentary evi-
denie in lieu-of the l¡ve testimony of an expert
witness. The list filed hereunder shall identify such

documents or records with sutficient particutarity
that they shall be easily identified by. the other
parties. The parties shall not file with the courl a
bopy of the ciocuments or records on such list.

id) Unless otherwise ordered by the judicial

auìnbrity upon motion, a party may take the depo-
sition oi ahy expeÉ witness whose records are

disclosed pûrsuant to subdlvision (1) of subsec-
tion (d) of 

'this 
section in the manner prescribed

in Se'ction 13-26 et seq, governing deposition pro-

cedure generatly. Nothing contained in subsection
(d) of this section shall impairthe rightof any party
iróm exercising that party's rights under the rules
of practice to ðubpoena or request production of
ani materials, to the extent otherwise dis-
coúerable, in additìon to those produced under

subsection (d), in connection with the deposition
of any expert witness.

(3)-Unl'ess otherwise ordered by the judicial

auin'ority for good causo shown, or ag-reed upon
bvthe pärt¡esltfre fees and expenses of the expert
witness for any such deposition, excluding prepa-
ration time, shall be paid by the par$ or parties
taking the deposition. Unless otherwise ordered,
the fðes and'expenses hereunder shall lnclude

only (A) a reasohable fee for the time of the wit-
neés'to attend the deposition itself and the wiþ
ness's travel time to and from the place of
deposition; and (B) the reasonable expenses
aciually incurred fbr travel to and from the place

of depósition and lodging, if necessary. lf the par-

ties are unable to âgree on thefees and expenses
due under this suõsection, the amount shall be

set by the judicia¡ authority, upon motion.
(e)-lf any party expects to call as an expefi

w¡inóss at iriät a-ny p'erson previously disclosed
by any other parly únder subsection (b) hereof,
ttíe néwly disdosing party shall file a .notice of
disclosure $tating thát the party adopts the expert
disclosure alreaãy on filè, or a specified part

thereof. Such notibe shall be filed within the time
pararneters set forth in subsection (g).

(f) A party may discover facts known or opinions
neirí ny an expért who had been relained or spe'
cidly émployi:O ny another party in anticipation
of litigatidn ôr preþarátlon for trial and who is not
exoeõted to bd called as a witness at trial only as
próvided in Sectlon 13-11 or upon a showing of

bxceptional circumstances under which it is

impràcticable for the pafi seeking discovery.to
obiain facts or opinions on the same subject by
other means.

(g) Unless otherwise ordergd Þy..tne judicìal

auiË'ority, the following schedule shall govern the
eipert di'scouery requìred under subsections (b),

(c), (d) and (e) of this section'' '(r 
) witnin 120 days after the return date of any

civìl âction, or at such other time as the coud may

order, the parties shall submit to the court for its
approval aþroposed "schedule for Expert Discov-

eit" which, upon approvalby the court, shallgov'
erir the timing of expert discovery in the caso'
The deadlineé proposed by the parties shall be
realistic and reàsonable, taking into account the
nature and relative complexity of the case, the
need for predicate discoüery, ãnd rhe estimated
time untilihe case may be exposed for trial. lf the
pañies are unable to agree on discovery dead'
iines, they shall so indicate on the proposed
Scheduleior Expert Discovery, in which event the
court shall convene a scheduling conference to

set those deadlines.
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(2) lf a partv is ad.ded or appears in a case after

tnò bropósed schedule for Expert 
-Discovery.is

t¡ted, th'en an amended proposed Schedule for
fxpárt Discovery shall be prepared and filed for
apþroval by the õourt within sixty days-. after such
nbw party äppears, or at such other time as the
court may order,

(3) Unl-ess otherwise ordered by.the court, dis'
cto'súre of any expert witness under subsection
le) hereof strál Ue made within thirty days of the
èvent giving rise to the need for that party to adopt
the exþertîisclosure as its own .(e,g',. the with-
drawaior dismissal of the party originally disclos-
ing the expert).

j+¡ nny iequestfor modification of the approved
sciréoutá foi Expert Discovery or of any other
time limitation urider this section shall be made
bv motion statinq the reasons therefor, and shall
bä oranted if (Aiaoreed upon by the parties and
w¡lt"not inteÍdró wfth the irial date; or (B) (i) the
req uested modilicatio n wi I I not cause undue pr-ej u-

Oic'e to any other party; (ii) the requested modifica'
tion will nót cause unilue intederence with the trial
schedule in the case; and (ii¡) thê need for the
requested modification was not caused by .bad
faitlh delay of disclosure by the party seeking
the modification.

(h) A iudicial authority may, after a hearing,
imþóse danctions on a pârty tor failure to comply
with tne requirements of this section. An order
precluding the testimony of an expertwitness may

be entereã only upon a fìnding that ( 1 ) the sanction
ol preclusion, inciuding any ðonsequence thereof
on'the sanctioned party's ability to prosecute or
defend the case, is proportionalto the noncompli-
ance at issue, and (2) the noncompliance at issue
cannot adequately be addressed by a less severe
sanction or bombination of sanctions.

(P.8. 1978-1997, Soc' 220') (Amended June 30, 2008' to

take effecl Jan. 1, 2009.)
HISTORY-2009: Prior to 2009, this section read: "Discov-

ôry of facts known and opinlons held by exp.erts, otherwise

ãiécoveraUte under lhe'provisions of Section 13-2 and

acquired or developed in anticipation of litígatlon or for lrial,

may bB obtained onlY as lollows:
't(t) (n) A party may through lnterrogalories require any

othei'pàú¡ to idéntify-each person ryh.om tfg other party

exo6cts to'call as an expert witness at lrial, to state the subject

mátter on whlch the expert ls expected to testify, and to state

lhe substance ol the fàcts and opinlons to which the expen

is expecled lo testlfy and a summary of the g.rounds for each

opin¡bn. (B) Unless ôtherwlse ordered by the judicial author¡ty

uþon moìión, a pårty may taka the.deposition.gf a1V gxee.rt

*¡tness dlsclosed púrsuant to subdlvlslon (1) (A) of this rule

ln tnà manner preécribed In Section 13-26 et seq' governing

deposition Procedure generallY.
i'(z) n pàny may discover facts known or opinions held by

an dxþert'wn-o naã been retalned or speclally employed by

ãnotnèr party ln anticlpation of litìgat¡on or praparation lor Ìrial

and who is not expecied to be called as a witness at trial only

as orovided in Sectlon 13-11 or upon a showing of exceptional

ciróumstances undor which it is lmpracticable for the party

seeking discovery !o oblain facts or opinions on lhe same

subJect by other means.
;tg) Unl""" manifest lniustico woutd result, (A) the iudiclal

autnbnty shall requlre lhat the party soeking discovery pay

the expärt a reasònable fee for time spenl.ln,respondlng to

àiJ"oubry under subdivlsions (1) (B) and (2) ol this rule; and

iei witn'respect to discovery ò¡tålneO under subdivlsion (1)

Ìei ãr th¡i iule the ludicial ãuthority may requlre, and wilh

ÈãÁpàct to Alt"overy ôbtalned under subdivision (2) ol lhls rule

the'iudidal authoriti shall require, the party seeklng discovery

to päy the othei party a fair portion df the fees.and expenses

iãáronãolv lncuirod by tne iatter party in obtaining facts and

opinions from the êxpen.' "(4) ln addition td and noWithstanding the provisions of

subàú¡sions (1), (2) and (3) ol this rule- any plaintiff expectlng

[o 
"àtt "n 

exþért'witnesé at trlal shall disclose the name of

it'taiãxpert, tlie sublect maner on which the expert ls exp€cted

1o testiiT, the substánce of the facts and opinlons 1o which the

"lpert 
t't expected to testify, and a sumrnary of the grounds

toi each opi'n¡on, to all othér parties wìthin a fsasonable time

orior to tr¡å. Each defendant-shall disclose the names of hls

br her experts in like manner wìthln a reasonable tlme lrom

the datà ine plaintiff discloses experts,. or, ll lhe.plaintiff fails

io Aisclo." eiperts, within a reasonable time prlor to trial' ll
dlsclosure of ihe name of any expert expected to testify at

trlal is not made ln accordance with this subdivÌsion, or lf an

eip"tt*itne.t who is oxpected totëstify ls retalned orspecially

employed after a reasonable time prior to trial,.such experl

sndtt ríot testify ll, upon motlon to preclude such testlmony,

t¡'ã iu¿ic¡af auinoi¡tv determines that the late disclosure (A)

*ìll äárt" undue preludlce lo the moving party; or Js) yitt
càuse undue interferonce with the orderly pÍogress of trial in

the case; or (C) lnvolved bad lalth delay of dlsclosure by lhe

àisclosing paity, Once the substance of any opinÌon or opinions

of an exp-e'rt wiiness who is oxpected to têstify at trial becomes

ãvà¡laolä to he party expecting to call that -exp€rt witness,

ãis"lo"ur" ol oxiert w¡tness lnfbrmatlon shall be made in a
timety fashion ¡n response to interrogâtory requests pursuant

to su'oO¡vtslon (f ) (A) of this rule, and shall be supplem.ented

as required püréuant to Section 13-15, Any expert wllness

Afs"loËáà pursuant to this rule within six months of the trlal

òáte shall'Ue made available for the traklng of that experl's

dãposition wlthin thlñy days ol lhe date of such.disclosuro' ln

reéponse to any sucli expert disclosure, any other party may

disòlose the same categories of lnlormation with respect.to

exoelwttnessos prevìor]sU dlsclosed or a nôw expert on the

iàlne cateoories òf informatlon who are expected to testlfy at

trlal on thdsubject for that party' Any such expert or exp€rts

ir'tãl J¡mitu¡y óe made avä¡laÚle lor deposition withln thirty

áávr ãi tãlíoisclosure. Nothlng contalned in this rule shall

oréclude an agreemont between the parties on dlsclosure

äateJwnicn atã pa'r of a loint trial management order"'
COMMENTARY-2OO9: The revlsions to this section are

intenùeO to facilitate meaningful depositions of expens and

ãiscovery of tho repoÌls and records of such experts' Among

tf,ã ðtan'g"t to the current rule are the followlng' Subsection

iâi set* iórt' tn" affirmative duty of a party to dlscloso each

òerson who mav be called by that par$ to lestify as an expert

frn*"r àt trlat áno all documents that may be offered ln evi'

dence ln lleu of such oxperl testirnony. Currently, a party may'

tnrougn int""ogatoiles, require any other party.to identify each

oersoi whom ihe other party expecis to call as an experl

witness at trlal. Subsectlon (b) identlfles specifically the contenl

otine O¡s"losure and allolis'the party to contemporaneously
proOuce a written report of the expert witness. Subsection (d)
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requires a party to file with ths court a list of all documonts
or-recòrOsinaí tne party expects to submit in evidence in

lieu of live testimony ot án eipert witness and sels forth the

oioceOur"" for taklhg the deposition of any expert whose

iecords are disclosed. Subsection (g) sets forth a schedule

Oouêtf"g the experi discovery required undel subsections

[U), ("], (ä) ano (à). Subsection (h) s-ets forth sanctions that

mäv'¡lj iin'poseo'oir a party by thà iudiclal authority for failure

to óomply w¡tfr tne requlreinehts set out in this section'

Sec. 13-5. -Protective 
Order

Upon motion by a party from whom.discoyqry
is söught, ano foigood cáuse shown, the judicial

áuir''oñty may mãke any order which justice

require$ to þrotect a pady from, annoyance'
embarrässmént, oppression, or undue burden or
expente, inctuding bne or more of the.following:

itj tnat ihe disco-very not be had-; (2) that the
àiécá""ry may be had'olly 9n specifiedlerms and

òonOitioris, inôtuoing a ddsignation of the time or
ólace: (gl tnat the d-iscovery may be had only by

ä rnein'oO of discovery oth-er than that selected
ov tñe oártv seeking biscovery; (4) thât certain
ñíatters'not'be inquiied into, oi that the scope.of
irr.-ãisìôu"ry be'timitud to certain matters; (5)

inat d¡scovery be conducted with no one.pre.sent
exceotoersoñs desiqnated by the judicial author-
itu, lbl'irrat a depoõition after being sealed be

ãi,'eÀdO ony ny oider of the judicial áulhority; (7)

that a trade se-cret or other c-onfidential research,
Aeuelopment, or commercial informatÎon not be

ã¡scioseO or'be disclosed only in a designated
wav: (8) that the parties simultaneously file speci-
t¡eã'Obéuments dr information enclosed in sealed
änutfopet to be opened as directed by the judi-

cial authoritY.
(P.8. 1978'1997, Sec' 221.)

Sec. f 3-6. tnterrogatories¡ ln General
(a) ln anv civil action, in any probate appeal, or

¡n 'äñv ádñr¡n¡"trutive appeai where the. judicial

ãuttro'ritv finds it reasoiräUly probable that evi-

den"e óutside the record will be requÎred, any
óánu mav serue in accordance with Seclions 10-

iâ throuótr 1o-17 written interrogatories, which
mav be iñ electronic format, upon any other party

to be answered by the party served. Written inter'
ióoatories mav bé serued úpon any party without
ieãve of tne ¡u'diciat authority at any tÎrne after the

retu^ day. Éxcept as providbd in subsection (c) or
*hêie iné intenogatoiies are served electronically
äs órovided in Sãction 10-13 and in a tormat that
älld*¡ the recipient to electronically insert the
answers in the'transmitted document, the party

serving interrogatories shall leave suflicient space
tottowiñg eacliinterrogatory in which the party to
wnom tñe interrogatoiies áre directed can insert
iné-ànswer. ln thõ event that an answer requires
more space than that provided on interrogatories

that were not served electronically and in a format
i¡rãi àliows the recipient to electronically insert the

answers in the trarismitted document, the answer
åfrã¡f Oe continued on a separate sheet of paper

which shallbe attached tothe completed answers'
lbl tnterrooatories mav relate to any matters

*fì¡drl can bã inquired irito under Sections 13-2

iniougn I g-5 and ihe answers qay b9 used at trial
iôif'ãîxtent permitted by the rules of evidence' ln

ãl personal ínjury actioñs alleging liability b?9qd

ðn ifré op"ratión'or ownershlpbf a motor vehicle
or aileo¡nq liabilitv based on the ownership, main-

tenanðe o-r contrðl ol real propefiy, the interroga-
tóries shall be limited to those set forth in Forms

iOl ,ZOZand/or 203 of the rules of p.ractice, unless

Jóoh mot¡on, the judicial authority determines that

Jüòn ¡nierroiatoiies are inapgöpriate or inade-

óuate in the õarticular action. These forms are set
tättn ¡n the'Appendix of Forms in this volume'
Ùnié"r the iudiiial authority orders otherwise, the
freàuencv ót use of interrógatories in all actions
eið'éot th'ose ior which inteirogatories have been

ãâiióttn in Forrns 2o'l,z}zand/or203of the rules

of oractice is not limited.
(c) ln lieu of serving the interrogatories set forth

in'Èórms 201,202 aîd/or 203 oñ a party who is

reoresented bV counsel, the moving party may

läÑlón such party a notice of interrogatories,
*r,icñ Àhall not inctúde the actual interrogatories
iö ne ánswered, þut shall instead set forth the
numOei of the Practice Book form containing such

iniàrrogatories and the name of the party to whom
the inierrogatories are directed' The. pafty. to
wnom sucñ notice is directed shall in his or her

respons* set f o ñh each i nterrogalo ry im med iate ly

follòwed by that party's answer thereto.
(d) The'party' serving interrogatories or the

noìid" of ¡nierrógatories shall not file them with

the court.
lp.a. lgza'ts97, Sec.223') (Amended June 28, 1999' to

t"rä 
"tr"ci 

Jan. 1,'2000: aménbed Aug' 24, 2Qo1, to takt
etfect Jan, 1,20o2; amended Jurrê 30, 2008, to take effect

Jan. 1,2009.)-' 
ilsîonv-2009: Prior to 2009, subsectlon (a) read: "ln

any ctutl ãdion, in any probale apPeal, or in any administrative

ãpóãai *r'*t" tlre juOíciat authorlty finds lt reasonably probable

itiat evidence ouislde the record wfll be required' any pat!
rày t"t. in accordance wlth Sections 10-12 through 10'17

wiiúen ¡nt"nogatories upon âny other party to be answered

ü; til úttv sirved. Wiitten lnterrogatorles may be sorved

uóon 
"ny 

pãrty wittrout leave of the ludicial. authority at any

ùrnã uleith" räturn day' Except as provlded in subsection (c)'

the party serving interiogatories shall.leave suff¡cient spaco

iãllo*iné each lñterrogatory ln which the party to whom the

iñtenogätories are direited can insert tho answer' ln the event

tf'aianäns*"r requlres moro space than that provlded, it shall

be contlnued on a separatê dheet ot paper which shall be

attached 1o the completed ånswers."
COMMENTAFY-Z0O9: The changes to this section clarify

tire pioôeOures to bo followed when Interrogatorfes are served
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UNPUBLISHED OPINION. CHECK

COURT RULES BEFORE CITING.

Superior Court of Connecticut,

Judicial District of Stamford-Norwalk,

Daniel IIARBIËIìIU,
V,

PITNEY BOWËS, INC,, et al.

No. FSTCVrzíot4zztS,

I

Oct, t7, zot4.

Attorneys and Law Firms

Casper & Detoledo LLC, Stamford, for Daniel Barbierri.

Ogletree Deakins Nash Smoak & Stewa, Stamford, for

Pitney Bowes, Inc., et a1.

0pinion

JENNTNCS, J.T.R,

*1 Piaintiff seeks to compel production of notes taken

by defendants' disclosed expert witness David Beckman

on January 22, 2014 and March 14, 2014 of interviews

of defendant Pitney Bowes' employees Patrick Brand

(also a defendant), Rich Moratano and John McKenna

concerning plaintiff s allegations of wrongful termination

against Pitney Bowes. Attorneys MarcZaken and Steven

Cuff of Ogletree, Deakins, Nash, Amoak, & Stewart, P'C,,

Pitney Bowes'outside counsel and counsel of record in this

lawsuit, were present at the interviews. David Beckman

was disclosed by defendants as an expert witness in this

case on April 18, 2014. Production of the Beckman notes

was requested pursuant to Pt'actice Book $ l3*4(bx3)

which provides that ",.. the party disclosing an expert

witness shall, upon request of an opposingpafty, produce

to all other parties all materials obtained, created, and/

or relied upon by the expert in connection with his or

her opinions in the case within fourteen days prior to

that expert's deposition ..." Defendant did not disclose the

Beckman notes at any time prior to Beckman's deposition,

or any time since, claiming that they are ordinary work

product under Practice Book $ I 3*3 and piaintiff has failed

to show substantial need of the requested materials or

inability without undue hardship to obtain the substantial

equivalent of the materials by other means. Plaintiff does

not claim to have satisfied those requirements of $ 13-

3, but argues instead that work product protection was

waived by the act of permitting Beckman to interview

Pitney Bowes employee witnesses and take notes and then

disclosing him as an expert witness.

The above-quoted language of Practice Book $ l3-4 is

similar to Rule 26(a)(2) ol' the Feder¿rl Rules of Civil

Procedure, It is therefore appropriate to look to federal

law for guidance. But the opinions of District Courts cited

by both parties show a split of authority on the issue of
discoverability of materials provided to or generated by

an expert as a basis of the expert's opinion. Compare,

e.g., Messier v. Southbury Trainirrg School, Docket No.

3:94-CY*1706 (EBB) (D.Conn., June 29, 1998), 1998

WL 422858 (Documents even marginally belonging to

the category of documents generated by an expert in

connection with her role as an expert must be produced);

and C.P. Kellco U.5., Inc. v. Pharnacitt Clr¡tporutiott,

213 F.R.D. 116, l'19 (D.Delawarc 2003) ("It would be

manifestly unfair to allow a party to use the privilege

to shield information it had deliberately chosen to use

offensively, as Pharmacia did in this instance when it
used the allegedly privileged documents to arm its expert

for testimony"). V/ith Kri:su v. Equitable Ly'e Insurunce

Soc:iety, 196 F.Iì.D. 254 (M.D.Pa., 2000) (finding that

disclosure of core work product to a testifying expert

does not abrogate the privilege that attaches to such

materials) and Hantel v. General Motors Corp.,128 F.Il.D.
281, 284 (D.Kan.l989) (Act of sharing ordinary work

product information does not allow opposing party to

avoid meeting its burden of establishing substantial need

and undue hardship). The Sixth Circuit has held that

communications with testifying experts are discoverable.

Regional Airport Authority v, LFG, LLC, 460 F '3d 697 
'

715 (6 Cir.2006) ("We agree with the district court and the

majority view that Rule 26 now requires disclosure of all

information provided to testifying experts")'

*2 There is a similar split of authority among Superior

Court opinions on this issue. Plaintiff relies on Capalbo

v. Balf Company, Superior Court, Judicial District of

Hartford New Britain at Hartford, Docket No' CV90-

03775075, (February 3, 1994, Corradino, J,), 11 Conn.

L. Rptr. 166, 1994 WL 65214 (granting motion to

compel production of letter from testifying expert to



Barbierri v. Pitney Bowes, lnc., Not Reported in A.3d (2014)

2o14WLoao4+5g, sg corin. l-. Rötr. t¿Ó

other counsel, the court analogizing the situation to "the

finding of waiver where the client calls the attorney as

a witness to privileged communications") and Murchíe

v. Hurwitz, Docket No. CV88-0095623, Superior Court,

Judicial District of Stamford/Norwalk at Stamford (April
'1,1992, Rush, J.), 1992 Ct.Sup, 3311, 1992WL 65214

("The communication of information to an expert witness

who is to be used at trial would appear to be done for

the purpose of providing information relevant to opinions

to be expressed by the expert. In appropriate situations

the attorney work product privilege does not prevent

discovery of materials provided to such a witness").

Defendant relies on Garcia v. Yale Nevv Haven HospitøL,

Superior Court, Judicial District of New Haven, Docket

No. 9503730325 (July 2, 1999, Lager, J.), 1999 Ct.Sup.

8844, 25 Conn. L. Iìptr. 78, 1999 Super. LEXIS 1821

(Discovery of work product information provided to a
testifying expert is allowed only when the movant has

satisfied the Practice Book $ l3-3(a) requirements of
substantial need and undue hardship of obtaining the

information from other sources.) Judge Lager rejected the

theory that work product privilege is waived when the

materials are voluntarily provided to a testifying expert.

This court has twice gone on record as agreeing with

the reasoning of Capalbo v. Balf Compøny, supra. See

Noble v. City of Norwal/c, Superior Court, Judicial District

of StamfordÀ{orwalk at Stamford, Docket No' CV09-

40169965 (August 3, 2012, Jennings, J.) [54 Conn. L.

Rptr. 4531, and Brandt v. New England Basket et al',

Superior Court, Judicial District of Stamford/Norwalk

at Stamford, Docket No. CV04-4002331(November 14,

2006, Jennings, J.) (Motion to compel production of
materials sent by counsel to testifying expert granted over

objection that materials were attorney work product). The

court is not persuaded that I should abandon that position

and follow Garcia v. Yale Netu Haven Hospital. Allowing

discovery of information provided to a testifying expert,

even if that information has been obtained by counsel

in the course of triai preparation and would otherwise

be protected as attorney work product, is grounded in

fundamentai fairness and represents the majority position

of authority on the subject as expressed by the Sixth

Circuit Court of Appeals in rRegional Airport Authority v'

LFG, LLC, supra.

Defendant argues that Beckman's notes are entitled to

work product protection and are not subject to disclosure

under Pr¿rctice Book $ 13*4(bX3) because at the time he

attended the two interviews of Pitney Bowes employees

Beckman was acting in a consultive role and not as

an expert witness. "[W]hen an expert is retained both

as a consultant and a testifying expert witness, the

'work product doctrine' may be invoked to protect work

completed by the expert in her consultative capacity as

long as there exists a clear distinction between the two

roles." Quiros v. Elderhouse, /rc., Superior Court, Judicial

District of Stamford-Norwalk at Stamford, Docket No.

FSTCVl3-601788S (April 25,20l4,Trug1ia, J.), 2014 WL

2255314, *3 [58 Conu. L. Rptr, 90], citing Mes,gier v'

Southbw"l, Trainíng School, wpru, 1998WL 422858 ttt*2,

In this case Mr. Beckman created his notes of employee

interviews on January 2, and March 14, 2014. He was

disclosed as an expert for the defendant on April 18,

the same day he issued his "Expert Rebuttal Report" in

which (Section I, tf 3 and Section, preamble) he admits

that conversations with Patrick Brand, Rich Moratano,

and John McKenna were part of the bases for the expert

opinions he intends to give. Once a person has been

disclosed as an expert witness, the burden ofproving that

the information is only a consultive is on the party seeking

to withliold the information. Quiros, supra, at *4. Pitney

Bowes has läiled to meet that burden. At best the evidence

on that point is ambiguous which is insuffìcient to satisfy

the burden, "Any ambiguity about which function was

served by the expert when creating a document must be

resolved in favor of discovery," Messier, supra, at*3.

*3 There is no issue here of disclosure of attorney

opinion work product. The defendant is objecting to

disclosure of Beckman's notes solely on the ground of

ordinary work product. The court has reviewed the

notes in eamera. They are entirely factual, There is

no indication of counsel's or the defendant's mental

impressions, conclusions, opinions, or legal theories. The

notes contain no reference to anything said by the two

Ogletree, Deakins, Nash, Amoak, & Stewart attorneys in

attendance at the January 14, 2014 and March 22, 2014

interviews of Pitney Bowes employees.

Plaintiffls request for sanctions of defendant's refusal to

voluntarily disclose the Beckman notes is denied. There

was legal authority supporting defendant's position and it
was entitled to a judicial determination.

Order
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For the foregoing reasons Plaintiffs Fifth Motion for

Order of Compliance and Sanctions is granted as to the

Order of Compliance by disclosure of the Beckman notes

of January 14 and March 22,2014, but is denied as to the

request for sanctions by award ofattorneys fees.#

All Citations

Not Reported in 4.3d, 2014 WL 6804459,59 Conn. L
Rptr. 140

End of Docümont @ 2016 Thomson Reuters. No claim to origlnal U.S. Government Works

WãSTLAW CI 2016 Thomson Reuters. No claim to original U"S. Government Work$- 3



Meleney-Distassio v, Weinstein, Not Reporled in A.3d (2016)

61 Conn. L. Rptr.657

2016 WL 57oo4g
Only the Westlaw citation is currently available,

UNPUBLISHED OPINION. CHECK

COURT RULES BEFORE CITING.

Superior Court of Connecticut,

Judiciat District of Stamford-Norwalk.

Anne MELENEY*DIS'IASSIO et al

V,

David WËINS'IËIN, M.Ð. et al.

No, FSTCVrg6ot9746,

I

Jan. t9, zo16.

Synopsis

Background: In medical malpractice action, defendant

doctor filed motion to compel production of
correspondence between plaintiffs' counsel and expert

witness.

Holding: The Superior Court, Judicial District of
Stamford-Norwalk, Taggart I). Adams, Judge Trial

Referee, held that work-product doctrine protected

attorney-expert communications except those involving

compensation, facts, data, and assumptions.

Ordered accordingly

West Hcadnoles ( l)

t1ì Pretrial Proccdure

',- Work Product Privilege;Trial

Preparertion Materials

Connecticut's work-product doctrine

protects disclosures of attorney-expert

communications except those involving

compensation, facts, data and assumptions

provided to the expert and used by the

expert in forming an opinion, Fecl.Iìules

Civ,Proc.Rules 26(aX2XB)(ii), 26(bX4XB),

(C), 28 U.S,C.A.; Practice Book 1998, $$ 13-

3(a); 1 3 -4(b)(3).

Cases that cite tliis l.reaclnote

.Attorncys and Larv !irms

Ancllcw J. Maloney III, Kreindler & Kreindler LLP, New

York, NY, for Anne Meleney-Distassio et al.

Danaherlagnese PC, Hartford, Neubert Pepe & Monteith

PC, New Haven, for David Weinstein, M.D. et al.

TAGGART D. ADAMS, Judge Trial Referee.

L Discussion

*1 In this medical malpractice action, the plaintiffs

have disclosed an expert witness, Dr, Marc Engelbert,

who prepared a report, also disclosed, containing a

discussion of the facts in the case and Dr. Engelbert's

opinions on the appropriate standard ofcare. The report

also described the materials he reviewed and relied

upon in forming his opinions. See Exhibit A to Dkt.

Entry 152.00. Subsequently, counsel for the defendant

Weinstein, pursuant to Practice Book $ l3-4(bX3), sent

a letter to plaintiffs' counsel requesting "production of

all materials obtained/created and/or relied upon by

[Engelbert] in connection with his opinions in this case."

/r/,, Exhibit B. I

Plaintiffls counsei responded, sending Engelbert's CV,

invoices rendered by Engelbert for his services as an

expert, and setting forth a list of thirteen sets of records,

test results and deposition transcripts, including his own

experience and knowledge, that Engelbert relied upon for

his opinions. Id. Exhibit C. Plaintiffs' counsel objected

to the request for "correspondence and e-mails between

counsel and Engelbert" and to the request for all "notes,

statements or drafts prepared by Engelbert because they

contain mental impressions of counsel and are protected

as work product." Id Counsel for Weinstein has moved

to compel the production of the documents sought in the

Section l3-4(bX3) request, and co-defendant Stamford

Hospital has joined that motion. The plaintiff opposes the

motions.



Meleney-Distassio v. Weinstein, Not Reported in A.3d (2016)

61 Conn. L. Rptr.657

Practice Book Section l3-3(a) which is the Connecticut

version of the work-product doctrine provides for

discovery of materials o'prepared in anticipation of
litigation or for trial" by another party only on a showing

of o'substantial need" and an inability to obtain the

equivalent without undue hardship, However, even with

this showing, the court may not order disclosure of
the "mental impressions, couclusions, opinions or legal

theories of an attorney" for a patty. Practice llook l3-
4(bX3) requires a patly disclosing an expert witness, upon

request, to produce "all materials obtained, created and/or

relied upon by the expert in connection with [the disclosed

opinion]."

In support of the motion to compei, the defendant

correctly contends that the burden of establishing that

protections of work-product doctrine apply is on the party

seeking the protection. Lindholm v. Lindltolm, Superior

Court, FA 98 0161299 (October 5, 1999, Hodgsou,

J.) 1999 WL 97095; Ccffrier Corporation v' The Home

Insurctnce Company, Superior Court, judicial district of
Hartford-New Britain at Hartford, Dkt. No' 35 23 83

(June 12, 1992, Shaller, J.) [6 Conn. L. Iìptr. 478]' The

defendant further asserts that Connecticut courts have

found that the work-product doctrine does not protect

communications from an attorney providing information

to an expert witness citing several cases. In Murchie v.

Hurv,itz, Superior Court, judicial district of Stamford-

Norwalk at Stamford, CV88 0095623 (April 8, 1992'

Rnsh, J.) [6 Conrr. L. RptI'. 300]1992 WL 91675 the court

stated,

*2 The communication of information to an expert

witness who is to be used af tttal would appear to

be done for the purpose of providing information

relevant to the opinions to be expressed by the expert,

In appropriate situations, the attorney work product

privilege does not prevent discovery of materials

provided to such a witness.

The plaintiff cites to Quíros v. Elderhottse, .á2c,, Superior

Court, judicial district of Stamford/Norwalk, CVl3

6017788 (Aprii 25, 2014, TrLrglia, J.) 58 Conn. L. Rptr.

90, 2014 WL 2255314, which held that all materials

encompassed in P.B. li l3-4 must be produced except

"material inextricabÌy linked with the mental impressions,

conclusions, opinions or legal theories of counsel."

Because there are strong similarities between Connecticut

discovery rules and the discovery rules contained in the

Federal Rules of Civil Procedure, Connecticut courts

often look to federal court interpretations' See e,g. Nobel

v. Norwalk, Superior Court, judicial district of Stamford-

Norwalk at Stamford, CV 09 4016996, (August 3,2012'

Jennings, J.T.R.); Garcia v. Yale New Haven Hospital,

Superior Court, judicial district of New Haven, CV 95

0373032 (July 2, 1999,Laget,.T.) [25 Conn' L. Rptr. 78].

The defendants cite Barbieri v. Pitney Bowes, Inc.,

Superior Court, judicial district of Stamford-Norwalk,

CV 126014221 (Jennings, J.T.R., October 17 ,2014). Judge

Jennings, relying on Capalbo v. Bulf Company, Superior

Court, judicial district of Hartford-New Britain, CV 90

0377507 (February 3,7994, Corradino, J.) reasoned:

Allowing discovery of information
provided to a testifying expert,

even if that information has been

obtained by counsel in the course

of trial preparation and would

otherwise be protected as attorney

work product, is grounded in
fundamental fairness and represents

the majority position of authority on

the subject as expressed by the Sixth

Circuit Court of Appealsin Regirtnul

Airport Authoritlt v. LFG, LLC, [460

F.2t1697 (6th Cìr.2006) l

It Barbierí Judge Jennings noted a split of authority in

the Connecticut Superior Court, but declined to follow an

earlier case, Garcia v. Yale Nev, Haven Hospital' supra,

Judge Jennings also noted that lhe Barbieri case did not

involve disclosure of attorney opinion work product'

In Regional Airport Authority the federal Sixth Circuit

Court of Appeals considered two lines of federal cases

dealing with the issue of whether attorney work product,

including attorney's opinions, shared with experts should

**t

The defendant shall not however, be required to

discuss information concerning the mental impressions,

conclusions, opinion, or legal theories by a party, the

attorney for a party or other representative of a party

concerning the litigation," (Citations omitted')
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be disclosed, and held that Federal Rule of Civil Procedurc

26 "çreales a bright-line rule mandating disclosure of
all documents, including attorney opinion work product,

given to testifying experts." 460 f'.3d 69'l,ll7,

*3 It does not appear to be often noted in Connecticut

Superior Court cases that the 2010 amendments to Rule 26

of tlie Federal Rules of Civil Procedure were specifically

aimed at overruling the holdíngs of some federal courts,

specifically that of the Sixth Circuit in Regional Airport
Authority. See Republ.ic' oJ' Eraaclor v. Muclcey, 742 F,3d

860, 868-870 (9th Cir.2014).

The 2010 amendments altered Rule 26(a)(2XBXii) to

require disclosure ofall "facts and data" considered by the

expert witness in forming an opinion rather than what was

formerly required: "data or other information." As the

Advisory Committee Notes on Rules-2O10 Amendment

state: "This amendment is intended to alter the outcome in

cases that have relied on the [earlier language] in requiring

disclosure of all attorney-expert communications and

draft reports."2 Other changes wrought by the 2010

amendments were the provisions of Rtllc 26(bX4XB)

that added work product protection for drafts of expert

reports and Rule 26(bX4XC) which does the same for

communications between the attorney and the expert,

except for communications that (1) relate to the expert's

compensation, (2) identify facts or data provided by the

attorney and used by the expert in forming an opinion, and

(3) identify "assumptions" provided by the attorney to the

expert and relied upon by the expert for the opinion. It
appears to this court that under federal law and procedure,

the protection given to attorney-expert communications

has increased with the advent of the 2010 amendments to

F.R. Civ. P.26.

Based on the cases and consideration noted above, the

court finds that Connecticut law protects disclosures of
attorney-expert communications except those involving

compensation, facts, data and assumptions provided to

the expert and used by the expert in forming an opinion.

Furthermore, earlier drafts of Dr, Engelbert's opinion are

protected. Pc¡v,ervveb Energ.v, Inc. v. Hubbell.Lightirtg, Inc.,

(D.Conn.2014, USMJ Fitzsimmous) 2014 WL 655206.3

Conclusion

The court ORDERS that plaintiffls counsel submit all

documents and things covered by defendant's P.B. 13-4(b)

(3) request but withheld on the basis of the work-product

doctrine, for an in cenlera review,

Äll Citations

Not Reported in 4.3d, 2016 WL 570048, 61 Conn' L'
Rptr. 657

Footnotes

1 ln the event the request was not broad enough, the letter from plaintiffs

counsel elaborated to include: "Engelbert's CV and a list of medical records,

deposition testimony and any other materials ... provided to Dr. Engelbert for

his review... [and his] file materials and source materials." Particularly this

request encompasses:

All correspondence, emails and bills/invoices, to and from Dr. Engelbert

from any person or entity regarding this case;

All notes and statements prepared by Dr. Engelbert;

All literature, articles, journals, research studies, books, papers or other

scientific, technical or popular writings, data, correspondence, treaties,

testimony or transcripts relied upon by Dr. Engelbert in conjunction with

his review and opinions,

All documents provìded to Dr. Engelbert by plaintiffs' counsel;

All "other evidence" reviewed by Dr. Engelbert as referenced on page 1

of his report; and, Expert Disclosure dated September 1, 2015' up to and

including the day of his deposition."



Meleney-Distassio v. Weinstein, Not Reported in A.3d (2016)

6'1 Conn, L, Rptr. 657

2

3

Advisory Committee Notes are "a reliable source of insight into the meaning

of a rule ,.)' United Sfafes v. Vonn,535 U.S. 55, 64 n. 6, 122 S.Ct. 1043' 152

L.Ed.2d 90 (2002).

Earlier draft opinions were not explicitly sought in the defendant's P.B' 13*

4(bX3) demand but their production was claimed in the motion to compel' Dkt.

Entry 152.00,6.

End of Document O 20f 6 Thomson Reulers. No claim to original U.S. Governtnent Works

WESTLÅW O 2016 Thomson Reuler$. No claim to original U.S. Governmcnt Works" 4
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Superior Court of Connecticut,

Judicial District of Stamford-Norwalk.

Ruth NOBLE et al.

v.

CITY OF NORWAI,K.

No, CVo94or69965,
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Aug.3, zorz.

Opinion

ALFRED J. JENNINGS, JR., Judge Trial Referee'

*1 This is an administrative appeal pursuant to Colrn.

Gen.Stat. $ 12.ll7a from the decision of the Board

of Assessment Appeals of the City of Norwalk which

declined to change the valuation assess{nents made by the

Ofhce of the Assessor of the City of Norwalk on the Grand

List of October l, 2008 of certain real property owned

by the applicants located in the City of Norwalk. The

real property in question consists of "whole units" and
o'half units" in 400 recreational bathhouse condominium

units housed in a single structure on 12'8 acres of land

designated as District 6, Block 14, Lot I having a street

address at 15 Pine Point Road, Norwalk, Connecticut.

The bathhouse units are declared condominium units

pursuant to the Connecticut Common Interest Ownership

Act. Conn. Gen.Stat. $$ 47-200 through 14-295. The

declaration of condominium establishes The Roton Point

Association, Inc., a Connecticut uonstock corporation, as

the association of unit owners at the condominium. The

owner(s) of each unit own a bathhouse or locker structure

within the building as well as a 1i400th undivided interest

in the common areas and improvemeuts at the site. The

trial of this appeal is scheduled to commence in this court

during the week starting August 6,2012.

The issue now before the court relates to a deposition

subpoena duces tecum served by the plaintiffs on an

expert witness noticed by the defendant pursuant to

Pr¿rctice Book $ l3-4. The expert witness is William

O'Brien, who is and has been at all relevant times also

an employee of the City of Norwalk as its Assistant

Tax Assessor. The disclosure of expert witness (No.

118) indicates that Mr. O'Brien "will testify as to his

opinion of the proper methodology of valuation for

condominium units, including common elements, He will

testify as to his opinion of relevance of other property

sales in this evaluation; the recent sales of Roton Point

units; as well as the appiicability of the cost, income,

and sales comparison approaches ... Mr, O'Brien has

experience with numerous valuations of condominiums

He has signifìcant knowledge of the Methodologies used

during the 2008 Real Property Revaluation in the City of

Norwalk. Mr. O'Brien is preparing a valuation summary

reportanalyzing the valuation ofthe Subject Property. He

has also reviewed the Plaintiffs' appeal and the Plaintiffs'

appraisal report ," The referenced valuation summary

report was thereafter disclosed to the plaintiffs as part of
Defendant's Supplemental Expert Disclosure (No. 120)'

The deposition subpoena duces tecum served on Mr.

O'Brien called for him to produce in request No. 5: "Any

and all communications and correspondence between the

deponent [O'Brien] and the Defendant andlot Defendant's

Counsel concerning this action." Mr, O'Brien appeared

as commanded for his deposition on May 22, 2012,

accompanied by Norwalk City Attorney Brian McCann,

who represents the City in this appeal. Mr, O'Brien and

Atty. McCann acknowledged that documents responsive

to the subpoena did exist, but they failed to bring them

to the deposition, citing the attorney-client privilege.

(O'Brien Deposition Transcript (TR), pp. 33-35.) During

the deposition the City Attorney agreed to reconsider the

defendant's purported privilege claims (TR' 34). Plaintiffls

counsel proceeded to commence the deposition but noted

that the absence of the requested documents would require

the suspension ofthe deposition. Thereafter the defendant

City filed a Privilege Log dated June 19, 2012 (No. 122)

in which it listed 40 emails exchanged from December

4, 2011 through lt4ay 21, 2012 between Mr. O'Brien

and Attorney McCann, seventeen of which were claimed

to be exempt from disclosure as privileged material

under the attorney-client privilege. Defendant has filed

its Objection to Motion for Order of Compliance dated

July 18, 2012 (No. 129) in which it states that most of

the communications requested in the Motion for Order

of Compliance were made prior to defendant's disclosure

of V/illiam O'Brien as an expert witness, and claims there

is no authority supporting compelled disclosure of the

contested documents under these circumstances. At oral

argument on July 27, 2012 the City Attorney further
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advised the court that the seventeen documents claimed

to be privileged as attorney-client communications were

being withheld from disclosure but the other twenty-three

documents on the privilege log had been disclosed to the

plaintiffs. He also argued that ail of the documents which

were helpful to Mr. O'Brien in forming his opinion have

been disclosed with a waiver of the privilege.

*2 Plaintiffs cite Practice Book $ 13-a(bX3) which

provides that ",.. unless otherwise ordered by the judicial

authority or agreed upon by the parties, the party

disclosing an expert witness shall, upon the request of an

opposing party, produce to all other parties all materials

obtained, created, and/or relied upon by the expert in

connection with his or her opinions in the case .,." Noting

that the subpoena duces tecum called for communications

between O'Brien and the City or its attorney concerning

this case, plaintiffs claim the materials would have to be

either "created" or ooobtained" by him and would have

to concern this case and therefore be relied upon by him.

They claim that the Practice Book makes no exception

for materials covered by the attorney-client privilege, and

that they are entitled to the contested documents to use by

way of cross examination to completely and fully explore

the basis of the opinion of the City's disclosed expert.

The defendant City of Norwalk argues that the attorney-

client privilege does apply and there is no authority-and
plaintiffs have cited no authority-which would compel

a party under these circumstances to produce privileged

materials.

As a general rule, communications between client and

attorney are privileged when made in confidence for the

purpose of receiving legal advice. PSE Clon'wlting, Inr:. v'

Frank Mercede & Sons, Int:., 26'7 Conn. 279,330 (2004).

However, it is commonly accepted that the attorney-client

privilege does not extend to communications between

counsel and a disclosed testifying independent expert. See,

e.g. Capatbo v. Balf Comltany, Superior Court, Judicial

District of Hartford-New Britain at Hartford, Docket

No. CV90-03115075 (February 23, 1994, Corradino,

J.), 11 CLR 166, 1994 WL (t5214 (granting motion to

compel production of letter from testifying expert to

other counsel for the plaintiffs, the court analogizing the

situation to "the finding of waiver where the client calls

the attorney as a witness to privileged communications").

The essence of tirat waiver was articulated by the court

in CP Kellco tJ.S., Inr:. v. Pharmac'ia CorltorcLtion, 213

F'.Iì.D. 176, 119 (D.De1.2003) where the court said 'olt

is not relevance alone that constitutes the waiver tn

this case. It is the disclosure of the allegedly privileged

information to an expert that Pharmacia put forward to

give expert testimony .,, It would be manifestly unfair to

allow a party to use the privilege to shield information

which it had deliberately chosen to use offensively, as

Pharmacia did in this instance when it used the allegedly

privileged documents to arm its expert for testimony."l

But that reasoning does not apply squarely in al1 respects

in a situation such as this where the disclosure to

the expert Mr. O'Brien, an employee of the defendant

City, does not itself destroy the confidentiality of the

communication from or to the attorney since the employee

-unlike 
an independent expert-is not a third party to

the communication. "It is true, of course, that the privilege

accorded communications between attorney and client is

not limited to direct communications between the two.

It extends to communications made through agents for

communication." State v. Hannah, 157 Conn. 451 , 465

(1963). ooThe presence of certain third parties, however,

who are agents or employees of an attorney or client,

and who are necessary for consultation, will not destroy

the confidential nature of the communications," Stqte t''

Gorck¡n, 197 Corrn. 413,424 (1985).

*3 The situation then, represents a clash between an

adversary's right under Plactice Book $ 13*4(bX3) to

discover and use in cross examination the bases of

a disclosed expert's opinion[s], and a client/litigant's

common-law right to confìdentiality of communications

that it and its employees have with the client's attorney

for the purpose of receiving legal advice. Both parties

agree that there is no Connecticut precedent to resolve this

conflict, nor has the court found any relevant Connecticut

authority for the situation where the disclosed expert is

also an employee or agent of the client/litigant. As our

appellate courts have often done, the court looks to the

federal rules and interpretations for further guidance,

See, e.g., Jacobs v. General Electric Co., 275 C.onn.

395, 40'7 (2005) ("[w]here a state rule is similar to a

federal rule we review the federal case law to assist

our interpretation of our rule" finternal quotation marks

omittedl ); State v. Swinton, supra, 268 Conn. 8 1 I ("[a]s we

have in the past, we look to the federal rules for further

guidance")."[W]here a state rule is similar to a federal rule

we review the federal case law to assist our interpretation

of our rule" (Internal quotation marks omitted). Although

Pr¿rctice Book $ 13-4(bX3) and the Feclelal Rules of
Civil Procedure (Rule 26(a)(2\ and (4) and Rules 30 and
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34) are not identical with regard to pretrial disclosure

of expert testimony, they follow a similar scheme. Both

require that disclosure be given of the identity of each

expert witness to be called, with information about the

subject matter of the opinion. The federal rules place a

lesser burden in the case of employee experts whose duties

do not regularly involve giving expert testimony, (Rule

26(aX2XB),) The Practice Book places a lesser burden if
"the expert is not being compensated in that capacity by

or on behalf of the disclosing party." Both the Practice

Book and the federal counterparts give the adversary

party the right to depose a disclosed expert witness and

to issue a subpoena duces tecum for the production of

documents at the deposition. Neither rule makes express

reference to disclosure of materials which are covered

by the attorney-client privilege or disclosure of otherwise

privileged materials provided for consideration to a

disclosed expert who is an employee of the party disclosing

the expert. But the federal courts considering the latter

issue have generally resolved the conflicting doctrines,

coming down on the side of disclosure by implied waiver

of the privilege. In Eu<:lid Chenùutl Compunlt v' Vector

Corroskn Technologies, Int:., 2007 WL 1560217 tN .D.

Ohio, Eastern Div.2007) the court ordered disclosure of

such documents, saying:

The parameters are not so clear

where the testifying expert is also

an employee of the litigant or
previously served as a consultant or

non-testifying expert, But for the

person's designation as a testifying

expert, privileges might apply. The

courts have made it clear, however,

lhat a testifying expert cannot fall
back upon his status as an emPloYee

or consultant to defeat appropriate
Rule 26(a)(2) discovery. Id., *4.

*4 Other federal cases reaching the same result include

Llnitecl Stute,ç v. Americcut Electric Power Service Corp.,

2006 WL 3827509, (S.D. Ohio, Eastern Div.2006)

(Employee expert must disclose redacted portions of a

report which he reviewed and which is relevant to the

subject matter of his opinion, the attorney-client privilege

having been waived by his designation as an expert);

Monsanto Com¡tuny v. At,entis Crop,sr:ience, N.V.' 214

F.R.D. 545 (E ,D. Missouri, E¿tstorn Div.2002) (when

defendant chose to use a former employee as a testifying

expert it assumed the risk that it would waive the work

product privilege with respect to anything the expert

considered in his non-expert capacity of employment

that related to the substance of his expert capacity;

plaintiffs motion to compel granted). The court has also

identifìed a state court decision out of Texas supporting

the principle. Aetnu Casualty & Sr'tretl' Contpury v.

Blac'lcnton,8l0 S.W.2d 438 (Texas App.-Corpus Christi,

1991 ("[W]e believe that it is beyond question that the

designation of Fernandez [an Aetna employee] as an

expert on Aetna's claims handling procedure waived

any privilege that Aetna might assert as to the specific

matters that Fernandez relied upon as the basis for his

testimony ... V/e view the present case as analogous

to disciosure to a third party of information claimed

to be privileged"). See also, George Brent Mickum IV

and Luther L. Hajek, GUISË, CONTRIVANCE, OR

ARTFUL DODGING? TFIE DISCOVERY RULES

GOVERN]N G TESTIFYIN G EMPLOYEE EXPERTS,

24 Review of Litigation 301 (University of Texas School

of Law Publications, Inc,, 2005) Part III A, The Majority

View: Experts Who Give Expert Opinions Must Provide

Expert Reports, and authorities cited therein. Although

there is a minority view 2 this court accepts and applies the

majority view expressed by the authorities cited above and

holds that the City of Norwalk's disclosure of its employee

William O'Brien as a testifying expert on the subject of

the proper methodology of valuation for condominium

units, including common elements, worked as a waiver

of the City's attorney-client privilege with respect to the

seventeen attorney-client communications claimed to be

privileged, which have been identified by the City as being

otherwise responsive to the plaintiffs subpoena demand

for communications between Mr. O'Brien and the City or

its attorney concerning this action.

The City has argued that most of the seventeen contested

documents were made prior to defendant's disclosure of
William O'Brien as an expert witness (Objection, tf 3),

and that all of the documents which helped Mr' O'Brien

form his opinion have been waived [and disclosed] (oral

argument), These claims are of no avail, In Wt:,vtern

Resources, In<:. t,. ()nion Pacific: Railroad, 2002 WL

181494 (D.Kansas, 2002) the plaintiff Western Resources

had retained the expert in question as a consultant/

non-testifying expert in anticipation of litigation.3 Si^

years later Vy'estern Resources converted the expert from

consulting to testifying status, In response to extensive

discovery requests from the defendant Western Reserve

claimed privilege for certain documents relating to his

I
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capacities as a consulting expert before he was disclosed

as a testifying expert, The court concluded that materials

authored, received, read, or reviewed by the expert, dating

back to the inception of his work as a consultant and/or

nontestifying expert must be disclosed as considered by

the expert under F.R.C.P. Rulo 26(aX2XB).

*5 The fact that the counsel for the City states that

all of the documents which helped Mr. O'Brien form his

opinion have been produced, (implying that the seventeen

contested documents were not helpful to Mr. O'Brien in

forming his opinion) does not excuse noncompliance with

the subpoena duces tecum. Pr¿rctice Book $ l3-4(bX3)

mandates the disclosure of documents which have been

"obtained, created, and/or relied upon by the expert in

connection with his or her opinions in the case." The fact

that the documents are disclosed at all on the Privilege Log

establishes their "conneçtion" with Mr. O'Brien's opinions

in the case. The rule does not require reliance.4 Th.
three criteria, obtaining, creating, or relying upon, are

expressed in the alternative "and/or ." Any one of the

three is sufficient to require disclosure. The self-serving

statement of counsel or even the statement of the expert

himself that he did not rely on a particular document in

forming his opinion are insufficient to justify withholding

the document.

or which is relevant to the subject matter of his

opinion ... The only way in which the plaintiff can

effectively cross examine [the expert] concerning his

opinion is to see a full copy of [the non-redacted] report'

United States v. Americun Electric Power Corp., supra'

*3.

Conclusion

It is well established that the attorney-client privilege

is strictly construed because it tends to prevent a ful1

disclosure of the truth in court. Ullnnnn v. State, 230

Conn. 698, 710 (1994), When a waiver of the attorney-

client privilege is the issue, the burden of establishing non'

waiver rests on the party seeking to invoke the privilege'

See l-Iur¡t v. King, 266 Conn. 147,169-70 (2003). In

this case the defendant has failed to meet that burden'

With the guidance provided by reference to the Federal

Rules of Civil Procedure and interpretations thereof by

the federal courts the defendant City has failed to show

that its decision to disclose its employee William O'Brien

as its testifying expert witness was not a waiver of the

attorney-client privilege as to emails between Mr, O'Brien

and the City Attorney relating to the subject matter of
this appeal. Accordingly, the plaintiffs'motion for order

of compliance is granted and the defendant's objection

thereto is overruled.

As other courts which have dealt with this issue have

noted, the party disclosing the expert may not simply

rely on a self-serving declaration of the expert himself

that in formulating that opinion he neither considered

nor relied upon certain information which he reviewed

All Citations

Not Reported in 4.3d, 2012WL 3810634,54 Conn. L

Rptr.453

Footnotes

I see also the Advisory committee Note to Rule 26 of the Federal Rules of civil

Procedure stating that litigants may not: "argue that materials furnished to their

experts to be used in forming their opinions-whether or not ultimately relied

upon by the expert-are privileged or otherwise protected from disclosure

when such persons are testifying or othen¡vise being deposed." CP Kelco,

supra, at 178.

See Planalto v. Ohio Casualty lnsurance Company,256 F.R.D. 16 (D.Me'

2009) and Part lll B, George Brent Mickum lV and Luther L. Hajek' supra.

The reports and communications of such experts are generally exempt from

disclosure except in the case of "exceptional circumstances." Practice Book

S 13-a(0; F.R.C.P. Rule 26(b)(aXB).

The federal rule likewise does not require that the expert must have relied

upon a document for it to be disclosed under a waiver of attorney-client

privilege. See fn. 1, su7ra.

2

3

4
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0pinion

COLE*CHU, J

*1 The subject objection based on Practics Book $ 13-4,

particularly {i l3+(bX3) anci $ l3-4(c)(l), was filed by the

defendants on June 26,2014, without the exhibit to which

it refers,

The piaintiff filed a reply on July 7, 2014, to which

the defendants filed a "sur-reply" on July 24, 2014.

The plaintiff argued in opposition to the objection on

September 22, 2014. The defendants did not attend the

argument. Later that day, the plaintiff filed the discovery

requests that were missing from the objection.

!'[T]he rules of discovery, by facilitating an intensive

search for the truth through accuracy and fairness,

provide procedural mechanisms designed to make a trial
less a game of blindman's bluff and more a fair contest

with the basic issues and facts disclosed to the fullest

practical extent," (Internal quotation marks omitted.)

Picketls v. InÍarnutit¡nal Playlex, Ittc.,215 Conn.490, 508,

576 
^.2d 

518 (1990); see also Sttu'divant v. YQle*New

Havcn Ho,spital, 2 Conn.App. 103, 106, 476 A,2d 1074

(1984), cilingUnited Stutes v. Proctor &Gantble,356 U.S.

677,682,78 S.Ct. 983,2L.8d.zd 1071(1958). The granting

or denial ofdiscovery requests rests in the sound discretion

of this court. See Btu'r1, v. Quolity Steel ProchLc['s, Inc., 280

Conrr, 1, 16-17,905 A.2d 55 (2006).

The objection is overruled on the ground stated. There

is nothing in Practice Book $ 13-4 stating an intent that

any parl of that section limits either the scope of discovery

under Pr¿rctice Book {i 13 -2 or the methods of discovery

provided in sections ofthe Practice Book other than $ l3-
4. On the contrary, Practice Book $ 13-a(cXl) provides

that "[n]othing contained in subsection (b) of this section

shall impair the right of any party from exercising that

party's rights under the rules of practice to subpoena

or to request production of any materials, to the extent

otherwise discoverable, in addition to those produced

under subsection (b) of this section, in connection with the

deposition of an expert witness . .. " The drafters of $ 1 3-4,

and the judges who approved it, could easily have made it
clear in $ 13-4 that production of "all materials obtained,

created and/or relied upon by the expert in connection

with his or her opinions in the case within fourteen

days prior to that expert's deposition"; Practice tsook $

13-a(bX3); was the exclusive method of obtaining such

materiais. They did not. That is one reason why this court

regards the phrase "in connection with the deposition

of an expert witness," in $ l3-4(c)(1) not to modify

"to the extent otherwise discoverable," as the defendants

contend, but only to modify the phrase which immediately

precedes it, which is "produced under subsection (b) ofthis
section." A second reason for the court's rejection of the

defendants' interpretation of the quoted part of $ I 3-4(c)

(1) is that the materials which are required by $ l3-a(b)
(3) to be produced before the expert witness's deposition

-"a11 
materials obtained, created and/or relied upon by

the expert in connection with his or her opinions in the

s¿ss"-¿¡s obviously, and as $ 13-a(cX1) contemplates,

not all the materials within the full scope of discovery set

forth in Plactice Book $ l3-2. For example, the expert

may not rely on her or his arrículum vitae, let alone

on any discoverable impeachment material or material

supportive of an opinion contrary to that relied on by

the defendants. But such materials cannot reasonably be

argued to be beyond the scope of discovery just because

the witness has been identified as an expert witness,

whether or not a deposition has been requested. A third

reason for rejecting the defendants' interpretation of fi

l3-4(bx3) and $ 13-4(c)(1) is obvious from the result

of accepting that argument: to hold that a party has

to depose an expert witness in order to obtain material
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about that witness, what she or he did, and the basis

for her or his opinions would be to make litigation

unnecessarily costly in every case where the party seeking

such information is able to avoid deposing the expert.

The cost of litigation is of great concern to most litigants

and to the Connecticut Judicial Branch. To sustain the

defendants' objection without an unequivocal basis in

statute or court rule would be unfair to parties seeking

the most expeditious discovery and give parties with the

funds or other resources to obtain expert witnesses a new

weapon ofoppression due to the cost ofdiscovery.

*2 For the above reasons, the defendants' objection

is overruled on the ground stated, However, nothing

in Practice Book $ l3*4 expands the general scope of
discovery under $ l3*2 or modifies the rules regarding

requests for production under $ I 3-9 and $ 1 3-l 0. Treating

the defendants' objection as a motion for a protective

order against overbroad or otherwise improper discovery

requests; see Practice Book $ 13-5; the court's order on

the defendants' objections to the plaintiffs May 23,2014,

request for production is as follows:

No documents which do not exist are required to be

created so as to comply with the plaintiffs request.

Request # 3 on page6 need not be produced

Request # 8 on page 6 is limited by the court to contracts

concelning this case.

Request # 3 on page 7 need not be produced: only final

reports and any supplementai reports need be produced.

See Practice Book $ 13*15 (continuing duty to disclose).

Defendants' attorneys' work product, if specif,rcally

claimed in a privilege log, need not be produced, provided

communications by Mr. Monzingo to the defendants, to

any attorney for the defendants or to any representative of
any law firm representing the defendants regarding service

as a consultant or expert witness in this case shall not be

privileged.

The following requests to produce are limited to the lesser

of a) all described material in the four years preceding May

23,2074, or b) the most recent twenty (20) of the described

material prior to }il.ay 23,2014: page 6 # 6 (reports or

summaries of testimony); page 6 # 7 (testimony); page 7

# 9 (list, if extant, of civil actions in which Mr. Monzingo

served as expert witness, four-year maximum, though fìve

is requested),

This being a request to the defendants to produce

documents, and no oath being required by Practice Book $

I 3* 10, Mr. Monzingo is not required to sign the response,

let alone do so under oath.

All Citations

Not Reported in 4.3d, 2014 WL 5356704, 59 Conn. L.

Rptr. 1
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